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Opinion by Heasley, Administrative Trademark Judge:

Applicant Sensory Path Inc. seeks registration on the Principal Register of the

composite mark for dnteractive decals with permanent



adhesive backing, designed for use by children to improve cognition and other skills  ,0
in International Class 16.1

The Trademark E xamining Attorney has refused registration of the mark unless
Applicant disclaim s the words THE SENSORY PATH as merely descriptive of its
goods, 15 U.S.C. 88 1052(e)(1), 1056(a). While maintaining that the wording is not
merely descriptive, Applicant argued in the alternative that THE SENSORY PATH
had acquired distinctiveness under Section 2(f) of the Trademark Act. 15 U.S.C. §
1052(f). The Examining Attorney, however, found that Applicant failed to meet its
burden of proving that THE SENSORY PATH has acquired distinctiveness , and
mai ntained the refusal to register based on
wording as merely descriptive .

For the reasons explained below, we affir m.

. Applicantds and the Examining Attorneyo
Evidence

Applicant 6 eriginal specimen (shown below) shows how its adhesive decals c an be
applied to create paths in elementary school hallways or classrooms. As the specimen
illustrate s, the paths are designed to help the students (especially autistic students)
who follow them tune out distracting environmental  sensory stimuli and focus on

their school subjects :

1 Application Seria | No. 88667617 was filed on October 24 , 2019, under Section 1(a) of the

Trademark Act, 15 U.S.C. A 1051(a), basedsobn Appl
September 11, 2018 and use in commerce since at least as early as September 25, 2018.

According to the description in the Application,
SENSORY PATH® in stylized font, superi mposed over
arms above three oval s, al | within aoftemark | e. 6 Col
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WHY US?

More Than Just a Sticker
We are the only company that

creates sensory paths with special RESEARC“
education research. Our founder
and former special-ed teacher, '*'f'i’i**
Holly Clay, created our product é ’ * ’ e * ‘ ‘# * ‘R
based on necessary proprioceptive
and vestibular input so the child is *'*'i"***

able to refocus in the classroom.

INCL“SIVE No Kid Left Behind

The Sensory Path is designed for
CLASSROOMS the benefit of every child in the
hope of inclusion in the
classroom. This provides an
interactive space for sensory
needs while bridging the gap for
children who primarily receive
one-on-one attention.

COMMERICAL GRADE MATERIALS

Long Lasting Product

The materials we use for our path

;/tl 2 elements, with proper care, are

I ' Y E l guaranteed to uphold their

original quality even in high-
trafficked areas in your school.

ORDER FOR YOUR SCHOOL TODAY!

‘-'\'s‘-.!h()ﬂ("‘\' Y ﬁﬁx[hx,on\

email us at madison@t nsorypath.com

2 Specimen, Oct. 24, 2019. The Examining Attorney initially refused registration because,
inter alia, Applicantds specimen webpage
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Applicant furnished a substitute specimen showing, in pertinent part, its online

marketing:

Home

Search products,
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Price: $120 —$1,500 Filter
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3 TheSensoryPath.com 8/5/2020, Aug. 6, 2020 Response to Office Action at TSDR 23, 35.
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The Examining Attorney has required Applicantto ddisclaim the wording GHE
SENSORY PATH &because it is not inherently distinctive , arguing that these
unregistrable term(s) at best are merely descriptive of an ingredient, quality,
characteristic, functi on, featur e, pur pose,
servitosSENSORY ,pdsitshemeans o0of or relating to

OPATHO nehlhmensr wut e or course along whPch some

The Examining Attorney notes that Applicantd
term to describe its goods: e.g., OEgyptian
Path. o

Further, the Examining Attorney maintains , Th& wording SENSORY PATH
or variations are  commonly used in the relevant industry to describe decals used

to improve cognition and other skills , especially for children . 7dTo illustrate :

4 Feb. 6, 2020 Office Action at TSDR 3.
5 AHDictionary.com, Feb. 6, 2020 Office Actionat TSDR 3.
6 September 12, 2020 Office Action at TSDR 2.
7Id. at TSDR 4.
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Create Active Play Everywhere

with Fit & Fun Playscapes asseen on NBC4 New York! 1§
Reusable Stencils & Paint « Sensory Path Stickers ® Indoor Roll-out Games ‘

Affordable, easy-to-implement fitness, educational and social-emotional activities that engage all kinds of kids.

2REN / SENSORY PATHS! WHAT THE HECK ARE THOSE? <RETURN TO PREVIOUS PAGI

.

[ENCIL

ICED Posted on January 11, 2019 at 5:02 pm by Todd Spring / Healthy Lifestyle for Children, Sensory Paths and
Hallways, Universal Design / 21 Comments

Sensory paths! What the heck are those?

A sensory path is a colorful, creative and
playful way for kids to build sensory
pathways, connections in the brain that are
responsible for sight, touch, sound, etc.,
which enable kids to complete complex,
multi-stage tasks. A sensory path is a great
way for kids to develop motor skills like
balance, hand-eye coordination, and spatial
awareness, and is normally made with
stickers that can be stuck to any surface.

A typical sensory pathway, like our

=t or the

-, consists of several exercises
specificallv desianed to develob the motor

8 FitAndFunPlayscapes.com/sensory -paths-what -the-heck-are-those/ 2/6/2020, Feb. 6, 2020
Office Action at TSDR 7.
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Shelly Dunn, Physical Education teacher at Maywood Hills Elementary,
stated in the release that she was thrilled to have the grant for building a
sensory path for students.

“This path will be a way for my students to take a productive break when
overwhelmed by what is happening. It will also be a way for them to get a
break from their cognitive learning with classroom and special ed
teachers,” Dunn states. “The path will be something new and exciting for

the students when they return to the classroom.” 9

10
Il n addition, according to a | etter of protest
pat hdé 1 s c onmmlemehtgry suheatsdin a descriptive or generic sense.

9 Kirkland Reporter .com 9/12/2020, Sept. 12, 2020 Office Action at TSDR 7.
10 StudylInternational.com 9/12/2020, id. at TSDR 8.
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